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 National Defense Authorization Act for Fiscal Year 2018 

H.R. 2810 

PRIMARY SPONSORS: Mac Thornberry (R-TX) and Adam Smith (D-WA) – introduced by request 

Number of co-sponsors: 0 

Passed House on 7/14/17  

S. 1519  

PRIMARY SPONSORS: John McCain (R-AZ)  

Number of co-sponsors: 0  

Passed Senate on 9/18/17 

 

COMMENTS – The National Defense Authorization Act for Fiscal Year 2018 is going to pass. It is 

required every year. The bill (H.R.2810) passed in the House on 7/14/17 and was sent to the 

Senate for consideration. It is not unusual for large moving bills to be amended with other bills, 

especially those that have relevance to the underlying bill. The annual authorizations for the 

Department of Defense often include substantive changes to the law with respect to military 

issues. Amendments to the bills introduced in both the House and Senate this year included 

portions of several bills addressing sexual assault issues including the Protecting the Rights of 

Individuals Against Technological Exploitation Act (PRIVATE Act - H.R.2052/S.1296), the Service 

Member Intimate Privacy Protection Act (H.R.1588/S.1346), the Child Abuse Accountability 

Enhancement Act (H.R.1103), and the Protecting Military Honor Act (H.R.3209/S.1543).  

 

When the House-passed bill (H.R.2810) was brought up for consideration by the Senate, the 

House bill was amended by replacing all of the language with the Senate bill (S.1519) -- their 

own version of the DOD Authorization bill with substantial similarities to the House bill and 

some differences.  This is an extremely common practice. The bill is still called H.R.2810 and 

was passed in the Senate on 9/18/17. Since the House and Senate passed two different 

versions of the bill, the House has asked for a formal conference committee to reconcile the 

differences between the two. The House appointed their conferees from the Committee on 

Armed Services – Thornberry, Wilson (SC), LoBiondo, Bishop (UT), Turner, Rogers (AL), Franks 
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(AZ), Shuster, Conaway, Lamborn, Wittman, Coffman, Hartzler, Scott, Austin, Cook, Stefanik, 

Knight, Bacon, Smith (WA), Brady (PA), Davis (CA), Langevin, Larsen (WA), Cooper, Bordallo, 

Courtney, Tsongas, Garamendi, Speier, Veasey, and Gabbard.  In addition, the House appointed 

a number of other conferees to address specific pieces of the bill where they have a particular 

expertise.  None of the sections addressing sexual assault have received such specialized 

appointments, so it will be the primary appointees that will consider them. 

 

The Senate has also appointed their conferees – McCain, Inhofe, Wicker, Fischer, Cotton, 

Rounds, Ernst, Tillis, Sullivan, Perdue, Cruz, Graham, Sasse, Strange, Reed, Nelson, McCaskill, 

Shaheen, Gillibrand, Blumenthal, Donnelly, Hirono, Kaine, King, Heinrich, Warren, and Peters. 

 

The next step is for conferees to finalize the bill. During the reconciliation process Members 

have an opportunity to make changes to the bill, including adding language that wasn’t in either 

of the bills passed by the House and Senate. When Congress finishes their reconciliation and 

the House and Senate pass the identical bill, it will go to the president for signature.  

 

How you can get involved 

If you support the sexual assault portions of either or both bills, here are some options: 

 contact the primary sponsors of the DOD Authorization bill(s) and offer your formal 

support of the sections of the bill(s) you care about  

 send letters to all Members of the House and Senate urging their support of the sections 

of interest to you, making it clear which version of the bill the language is in (if not both) 

 send letters or make calls to the conferees assigned to work on the bill and ask them to 

make sure the language ends up in the final bill 

 get involved with the coalition of organizations working to keep the good portions of the 

bill in the final product 

 put information about the bill and its importance on your website 

 lobby in favor of the bill (if your funding permits) 

 

If you have concerns about the portions of the bill that address sexual assault or you support 

the inclusion of additional language on sexual assault, here are some options: 

 contact organizations who support the sexual assault portions of the bill and ask 

questions about your concerns 

 ask to sit down with appropriate staff of the primary sponsors and have a conversation 

about your concerns 
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 ask to sit down with the appropriate staff of the conferees and have a conversation 

about your concerns  

 prepare a summary, position paper, or alternative version of the bill sections and 

provide it to the primary sponsors and conferees 

 

The DOD Authorization bill is huge and covers a great many things that may be of little interest 

to you.  It’s not unusual for advocates to work on small sections that they care about without 

supporting the rest of the bill. Members of Congress working on sexual assault should be 

cultivated as allies. Be aware that it’s always best to work behind the scenes to try to get the 

changes you want. Sometimes that’s easier than you think. Going public with your opposition 

should wait until you’ve exhausted other options. 

 

BILL SUMMARY/ANALYSIS –  

Criminal Statutes 

Both the House and Senate-passed versions of the bill create a new crime in the Uniform Code 

of Military Justice (Title 10 of the US Code). The new crime, entitled Wrongful Broadcast or 

Distribution of Intimate Visual Images, is primarily designed to address the sharing of privately 

obtained sexual images with others on Facebook or through other digital means. Intimate visual 

images are considered to be images that show an individual’s private body parts. To be guilty of 

the crime, one must knowingly, and without consent, distribute private sexual images where 

the subject in the picture is identifiable or information posted with the picture identifies the 

individual. Also, the perpetrator must know or reasonably should know that the picture/video 

was intended to be private and must also know or reasonably should know that the distribution 

of the image will likely cause substantial harm to the subject of the picture/video. Potential 

harms include harassment, intimidation, emotional distress, financial loss, or harm to the 

person’s health, safety, business, calling, career, financial condition, reputation, or personal 

relationships. In addition to intimate visual images, the Senate-passed version of the bill 

criminalizes the wrongful distribution of a visual image of private sexually explicit conduct. The 

Senate version, also, directs the amendment of the Manual for Courts-Martial to reflect the 

new crime. 

 

The House-passed version of the bill (but not the Senate version) increases the minimum 

sentence in the Uniform Code of Military Justice for rape, sexual assault, child rape or sexual 

assault, and attempted or conspiracy to commit these crimes. The minimum punishment would 

be dismissal or dishonorable discharge and 2 years in jail. The current statute does not require 

any jail time. 
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The House-passed version of the bill (but not the Senate version) creates an entitlement for the 

Special Victims’ Counsel or Victims’ Legal Counsel to access the information and documentation 

in the prosecutor’s possession in a military trial for sexual offenses. Also, Special Victims’ 

Counsels shall be trained in recognizing and dealing with male victims of sexual assault. This will 

be added to the baseline sexual assault training they already receive. The House version of the 

bill, also, gives former dependents access to Special Victims’ Counsel if the sex-related offense 

perpetrated by someone in the military occurred while the former dependent was still eligible 

for a Special Victims’ Counsel (i.e., while they were still a military dependent). 

 

Garnishment of wages for child abuse judgments 

The House-passed version of the bill (but not the Senate version) creates a system for 

garnishing the wages or retirement pay of military personnel to satisfy a court judgment finding 

that the person physically, sexually or emotionally abused a child. Child support and alimony 

will take priority, but child abuse garnishments are not subject to traditional requirements that 

the individual be able to keep a certain level of disposable income (usually 50%). Therefore, the 

judgment is likely to be paid, at least in part, even if a child support or alimony garnishment is 

already in place. Note that the garnishment will take effect regardless of when the judgment 

was entered. 

 

Correction of military records 

Current law establishes a procedure to review a military discharge or dismissal that is based in 

part on issues related to post-traumatic stress disorder or traumatic brain injury. The post-

traumatic stress disorder or traumatic brain injury must be related to combat or military sexual 

trauma. Medical evidence can be provided by Veterans Affairs or civilian health care providers. 

The House-passed version of the bill (but not the Senate version) inserts the same language into 

the statute regarding correction of military records. This change seems to be solely to provide 

additional clarity. The Senate-passed version of the bill (but not the House version) removes the 

15-year statute of limitations to apply for review of a discharge or dismissal. Thus, requests for 

review could happen at any time, regardless of when the dismissal or discharge occurred. 

 

Under the House and Senate versions of the bill, the military would be required to submit 

quarterly reports on the number and disposition of claims for review of discharge or dismissal 

and correction of military records based on sexual assault. The House-passed version of the bill 

(but not the Senate version) requires the Boards that consider claims to correct military records 

to be trained in handling cases where sex-related offenses contributed to the characterization 

of the discharge or dismissal. 
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The House-passed version of the bill would create a pilot program to use video 

teleconferencing in the consideration of evidence in claims for review or correction of records 

of dismissal or discharge. This would allow claimants and witnesses to present evidence 

without being physically present with the Board, making the process more accessible for 

claimants. The Senate-passed version of the bill simply amends the statute to allow telephone 

or video teleconferencing in the consideration of evidence in claims for review or correction of 

records of dismissal or discharge. No pilot program would be required under the Senate 

version. 

 

In both the House and Senate versions of the bill, a new statutory section is created entitled 

Confidential Review of Characterization of Terms of Discharge of Members of the Armed Forces 

Who Are Victims of Sexual Offenses. The language of this statute passed as part of the National 

Defense Authorization Act for Fiscal Year 2015. Without legislative guidance regarding how to 

add it to the U.S. Code, it was included in the Note of 10 U.S.C. 1553. Despite being included in 

the Note, it still had the same effect of being codified as if it had its own Code section. 

However, by moving the language to its own section, it provides more access and clarity for 

those affected by it. The bill makes some edits to the language to comport with the actual 

construction of the review boards.  It, also, clarifies that an individual has access to this 

confidential process if they are a survivor of sex-related offense or allege that they are a 

survivor. The Senate-passed version of the bill (but not the House version) changes ‘victim’ to 

‘survivor’ throughout the new code section. 

 

Annual reports on nonconsensual distribution of a private sexual image and sexual harassment 

Current law requires the Secretary of each military department to submit to the Secretary of 

Defense annual reports of the number of reported sexual assaults involving military personnel 

(as victim or perpetrator) and the number of reports that were substantiated. The annual 

report must synopsize all substantiated sexual assaults, organized by offense, involving military 

personnel at home and abroad.  It must include the action taken in the cases -- the type of 

disciplinary or administrative sanctions imposed, courts-martial sentences, non-judicial 

punishments administered by commanding officers, and administrative separations. The House-

passed version of the bill (but not the Senate version) would require the same information to 

be submitted on reported sexual harassment and nonconsensual distribution of a private sexual 

image (the new criminal statute). Further, the House-passed version of the bill adds definitions 

of ‘sexual assault’ and ‘sexual coercion’ to the reporting requirements as follows:  

 
sexual assault = rape, sexual assault, forcible sodomy, aggravated sexual contact, abusive 
sexual contact, and attempts to commit such offenses, as those terms are defined in the 
Uniform Code of Military Justice. 
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sexual coercion = unwanted vaginal, oral, or anal sex after the perpetrator pressured the 
victim by means including— 

 repeated requests to the victim for sex; 

 expressions of unhappiness due to the victim refusing to have sex with the perpetrator; 

 lies; 

 threats; and 

 sexual harassment as that term is defined in section 1561(e) of title 10, United States 
Code. 

 

Passed the Senate (9/18/17)  
Passed the House (7/14/17)   
Conference held (10/25/17)  

 

 


